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The first, and still the most important,
legislation that purportedly addresses anti-
competitive (or “unfair) business practice
is the Sherman Act of 1890. This pro-
vides for heavy fines, the dissolution of
firms, and even jail terms for those found
to have acted, or to have attempted to act,
“in restraint of trade” by exercising mo-
nopoly power. Other legislation in this
area includes the Clayton Act, the Federal
Trade Commission Act, both enacted in
1914, and the Robinson-Patman Act of
1936.

The Nation has thus lived with these
laws and the bureaucracies they created
for a very long time. Some prosecutions
have been relatively straightforward. Bid-
rigging, for example, is clearly anti-com-
petitive and in restraint of trade (but it is
not clear that such collusion could not be
prosecuted as simple conspiracies or
frauds, i.e., in the absence of antitrust
laws). Most antitrust actions, however,
have focused less on past acts than on
(conjectured) future behavior. Corporate
mergers, for example, frequently have
been blocked, not because of anything the
companies or their executives have done,
but rather what they might do if they had
a larger “market share.” The most com-
mon possible behavior ascribed to a newly
merged firm, or to an enterprise that has
achieved a large or dominant market share
via internal growth, is “predatory pricing.”

“Predatory Pricing”

This notion is based on an assumption
that a large firm can afford to bankrupt its
rivals by temporarily selling at low prices
(“below cost”). Once its rivals have gone
out of business, it seems to be taken as
axiomatic that the large firm will raise
prices to earn “monopoly profits.” In-
stances abound of firms going out of busi-
ness because consumers favored other
(and ultimately larger) vendors who of-
fered more value for the money. How-
ever, genuine and lasting examples of the

Antitrust Goes Metaphysical

The only thing certain about the Justice Department’s antitrust suit

against Microsoft, that, if it is not settled quickly, it will be irrelevant

by the time it is adjudicated.

second kind of behavior, jacking up prices
to earn monopoly profits, are extremely
scarce or even nonexistent.

As a viable business strategy, preda-
tory pricing would seem to be highly ques-
tionable. The losses associated with sell-
ing “below cost” are assured, but the mo-
nopoly profits may be much harder to
come by. High profits will attract new
entrants, or re-entrants, into the market-
place and/or consumers will substitute
other products or services for the
monopolist’s offerings.

In any event, most antitrust actions are
based on things that are extraordinarily
difficult to prove. Managements, let alone
outsiders, have a hard enough time as-
signing costs to particular units of output,
and any given calculation will be only one
of many possibilities, as is the alleged
motivation for selling at a particular price.
Moreover, inasmuch as true monopolies
or cartel arrangements for specific com-
modities long ago were broken up or
proved unworkable, antitrust prosecutions
have for some time been based on highly
arbitrary definitions of products and mar-
kets.

For example, in the market for Cello-
phane (a trademark of the Dupont Corpo-
ration), Dupont has a monopoly. But
Dupont does not sell 100 percent of all
cellophane-like products and Cellophane’s
“share” will become ever-smaller, as more
and more types of packaging materials are
included in the definition of “the market”
in which it competes.

Also, what consumers have purchased
in the past is not an absolute guide to what
they will purchase in the future. As Tho-
mas Sowell has written:

“There is usually nothing in antitrust
cases comparable to finding someone
standing over a corpse with a smoking
pistol in his hand. Objective statistical
data abound, but its interpretation
depends crucially on the definitions and
theories used to infer the nature of the

prospective process which left behind
that particular residue of retrospective
numbers.

...“Antitrust proponents have scored
a coup constantly terming such
percentages the ‘share’ of the market
‘controlled’ by certain firms. Such
insinuations of exclusionary power
require no evidence but instead rely on
the time-tested principles of repetition.
But historically, market shares have
changed over time — some drastically
— and in some cases the so-called
‘dominant’ firm has disappeared
entirely.” (Thomas Sowell, Knowledge

and Decision, New York, Basic Books,
1980, pp. 203 & 205.)

The history of antitrust actions amply
demonstrates their arbitrariness. In the
Justice Department’s antitrust briefs, dif-
ferences in product design or quality are
typically denied or assumed away. So, too,
management efficiency is denied as a rea-
son for differences in profitability. Instead,
increased market share and above-aver-
age profitability are always presumed to
reflect control over others — the exclu-
sion of potential competitors and/or in-
timidation of customers — by nefarious
means. Sheer size would seem to be the
only consistent criterion, yet mergers have
been blocked where the firms involved
“controlled” as little as 5 percent of a mar-
ket as defined by the Justice Department
itself. As Alan Greenspan once remarked
“The entire structure of antitrust statutes
in this country is a jumble of economic
irrationality and ignorance.”*

The attitude of antitrust proponents was
delightfully lampooned by R.W. Grant in
Tom Swift and his Incredible Bread Ma-
chine:

“The rule of law in complex times,
Has proved itself deficient.
We much prefer the rule of men!
It’s so much more efficient.
Now let me state the present rules
The lawyer then went on,
These very simple guidelines
You can rely upon:
You’re gouging on your prices if
You charge more than the rest,

* Alan Greenspan, “Antitrust,” in Capitalism: the

Unknown Ideal, New York, New American Li-
brary, 1967, p. 70.
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But its unfair competition
If you think you can charge less.

“A second point that we would make
To help avoid confusion:
Don’t try to charge the same amount:
That would be collusion!
You must compete. But not too much.
For if you do, you see
Then the market would be yours —
And that’s monopoly!”

To understand antitrust cases, several
points may be helpful. First, simply by
virtue of the offices they hold, the bu-
reaucrats in charge need to come up with
cases or they stand to lose funding, staff,
and, above all, the prestige they need to
move on to lucrative private sector ca-
reers. Second, as discussed above, such
cases have no rigorous theoretical under-
pinnings. Robert Bork has characterized
antitrust doctrine as “a secular religion,”
because, like a religion, it is based on un-

verifiable revelations that are then treated
as unquestioned fact. Third, few antitrust
cases are based on charges of past harm
to consumers, the putative beneficiaries
of the antitrust laws, but on conjectures of
future harm. Fourth, usually, but not al-
ways, an antitrust case has a constituency
of the target company’s competitors cheer-
ing the Justice Department on and pro-
viding a litany of the vile actions and in-
tentions of the target.

The U.S. vs. Microsoft

The Justice Department has sued the
Microsoft Corporation for violations of
the Sherman Act. (The Attorneys Gen-
eral of 20 states have piled on to this
suit). In most respects, this suit fits the
mold described above. It has propelled
Assistant Attorney General Joel Klein to
the front pages of newspapers. The
charges are based on the impact of
Microsoft’s impact on competitors and

the prospective and conjectural impact
on consumers, rather than on any harm
suffered by consumers to date, and it is
enthusiastically supported by Microsoft’s
competitors.

We will not describe the specific
charges in detail, as they have been dis-
cussed ad nauseam in the media. What is
clear is that, if the specific charges that
Microsoft has not settled with the Justice
Department follow the usual prolonged
judicial process of an adversarial trial and
the inevitable appeals, the outcome will
be irrelevant. Previous “major” antitrust
suits of this sort have taken many years to
resolve, and the history of desktop com-
puting is that it is dramatically transformed
every few years. By the time the judges
are through with this suit, it is likely that
few will care very much about the fate of
Netscape, Internet Explorer, and possibly
even Windows itself.

Software from the Justice Department?

However, there is one novel, and omi-
nous, aspect of the suit — the remedies
sought by the Justice Department. Unlike
the suit against Standard Oil, to which the
Microsoft suit is often compared (and un-
like the suits against AT&T or even IBM)
the defendant has virtually no tangible
assets that are essential to its business.
When Standard Oil was broken up into 30
or so different companies, the oil wells,
refineries, pipelines, filling stations, and
other assets were parceled out among
them.

All Microsoft has is employees, their
ideas, and some copyrights on programs
that will quickly become obsolete. What-
ever physical assets it has (offices, equip-
ment) are highly fungible and easily re-
placed. The Justice Department lawyers
must have quickly realized that breaking
up Microsoft is not an option — the sur-
vivor that retained Windows could hire
back the personnel of the other survivors,
or other programmers, to write new ap-
plications to incorporate in Windows.

Incidentally, the notion that “bundling”
or “tying” applications in an operating sys-
tems is somehow a restraint of trade is
highly suspect. That is the history of desk-
top computing — remember when you
used to have to buy a disk optimizer? —
and what consumers want. Pure operating
systems such as Unix are about as user-
friendly as a wolverine.

Some of the charges against Microsoft
involve business practices that probably
can be resolved to everyone’s benefit. But
some of the remedies proposed by the Jus-
tice Department involve the design and
function of Microsoft software. We would
think that even Microsoft’s competitors
would find this a very scary idea. ❑

Hey Janet, Hey Al, Where’s My Bandwidth?

In announcing the suit against Microsoft, U.S. Attorney General Janet
Reno stated that “The Internet is already revolutionizing communication,
commerce and the flow of information around the world. No firm should
be permitted to use its monopoly power to keep out competitors or to
spurn innovations.”

Excuse us. It may be understandable that Ms. Reno and the other
lawyers at the Justice Department are not the foremost experts on the
current state of technology. But if any of these lawyers are actually using
the World Wide Web, it should be obvious to them that the genuine
barrier to innovation and a true revolution in “communication, commerce
and the flow of information around the world” is not the availability of
web browsers. The leaders, Netscape and Internet Explorer, leapfrog each
other in innovations and features with each new release of their programs
and users can download the latest version at no cost. There are also many
other browsers old and new that have their own devotees. (To give just
one example, a highly innovative and elegant text-only browser is
available at www.backspace.org/iod)

There are genuine potholes and speed bumps in the “information
highway” that Vice President Gore likes to drone on about. These are the
province of government-sponsored monopolies that control the wires and
cables to offices and homes. Local telephone companies have an
enormous investment in the century-old system of paired wires that is
barely adequate to carry a human voice. Cable TV facilities can carry
much more, but even these usually need upgrading for two-way
communication and to be able to keep up with the terrabits coursing
through the backbones and routers of the web. To keep rates low and
taxes high, the regulators have not permitted the telephone companies and
the cable companies to write off these now obsolete facilities in keeping
with their economically useful lives, and their managements are likely to
“defend” their positions using their monopoly statuses.

We believe that technology will ultimately prevail, and web users will
eventually get the bandwidth and speed that they crave. Fiber optic cable
and satellite links appear to be likely candidates, but it could happen that
someone will find a way to open up the bandwidth of copper, perhaps
even bringing the power companies into the information market. However
it turns out, it seems unlikely that the Justice Department or other
regulators of incumbent businesses will have much to do with it. Given
the history of government intervention, this is probably a good thing.
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Statistical Indicators of Business-Cycle Changes

Change in Base Data Cyclical Status
Jan. Feb. Mar. Apr. Primary Leading Indicators Mar. Apr. May

- + + M1 money supply -? ? +?
+ + + M2 money supply + + +
- + + Change in sensitive materials prices -? - -

- + + New orders for consumer goods +? +? +?
+ - - Contracts and orders for plant and equipment + + +?
+ + - Index of new housing permits + + +

+ + Ratio of manufacturing and trade sales to inventories +? +? +?
- + + - Vendor performance ? ? ?
+ + + + Index of common stock prices (constant purchasing power) + + +

- - - - Average workweek in manufacturing + +? ?
- + + Initial claims for unemployment insurance (inverted) + + +
- + - Change in consumer debt - - -

Percentage expanding cyclically 73 80 80

 Primary Roughly Coincident Indicators
+ + - + Nonagricultural employment + + +
-r -r + + Index of industrial production + + +
- nc - Personal income in manufacturing + + +

+ + Manufacturing and trade sales + + +
+ - - + Civilian employment to population ratio + + +
+ + + Gross domestic product (quarterly) + + +

Percentage expanding cyclically 100 100 100

 Primary Lagging Indicators
+ nc + nc Average duration of unemployment (inverted) ? + +
+ + Manufacturing and trade inventories + + +
+ + + Commercial and industrial loans + + +

- - - Ratio of consumer debt to personal income - - -
+r + + Change in labor cost per unit of output, manufacturing ? ? +?
- nc + - Composite of short-term interest rates ? ? ?

nc No change. r Revised. Percentage expanding cyclically 67 75 80

Under “Change in Base Data,” plus and minus signs indicate increases and decreases from the previous
month or quarter and blank spaces indicate data not yet available. Under “Cyclical Status,” plus and
minus signs indicate expansions or contractions of each series as currently appraised; question marks
indicate doubtful status when shown with another sign and indeterminate status when standing alone.

With four of our twelve leading indi-
cators reaching new highs in our latest
assessment of business cycle conditions,
the outlook for the economy remains fa-
vorable. The four series at new highs are
M2 money supply, new housing permits,
initial claims for state unemployment in-
surance (inverted), and the index of com-
mon stock prices (stock prices and all other
dollar-denominated series are reported in
constant dollars.) All four are appraised
as clearly expanding.

Contracts and orders for plant and
equipment fell for the second month in a
row. This drop was enough to raise some
doubt concerning its continued expansion
and warranted downgrading the appraisal
of its cyclical status to probably expand-
ing from clearly expanding. Despite re-
cent weakening, new orders for consumer
goods remains appraised as probably ex-
panding. This series had been declining
slowly in recent months, but the base data
are up. If the base data continue to
strengthen, so will the series’ moving av-
erage. The ratio of manufacturing and
trade sales to inventories increased for
the second month in a row. This latest
increase was still not enough to change
the cyclical appraisal of the series, which
remains probably expanding. It does indi-
cate, however, that there are no major im-
balances in the manufacturing sector to
stifle future growth.

Our appraisal for M1 money supply,
the narrowest measurement of the amount
of money in circulation, was upgraded this
month. M1 has increased for two months
in a row and is now five months off its
most recent trough. M1 was cyclically in-
determinate, but this latest increase was
enough to warrant upgrading the series to
probably expanding.

Vendor performance, the percentage
of purchasing managers reporting slower
deliveries from their suppliers, increased
slightly this month to 52.9, despite a de-
cline in the base data. The cyclical status
of the series remains indeterminate.

The length of the average workweek
in manufacturing shortened significantly
this month, due to large drop in the base
data. The base data fell to 40.7 hours per
week, the shortest workweek since the
blizzard of 1996. This pulled the moving
average down to 41.5 hours per week.
However, the Bureau of Labor Statistics,
the agency that compiles this statistic,
warns that this decline is due in part to a

BUSINESS-CYCLE CONDITIONS

For the next several months, expect the economy to continue grow-

ing. According to the latest round of economic statistics, the economy

will continue to expand at least into the third quarter of 1998.

statistical anomaly resulting from seasonal
adjustments to the data to account for the
Easter weekend. The average workweek
is expected to rebound in subsequent
months, but currently the cyclical status
of the series is indeterminate.

The three-month percent change in
sensitive materials prices declined again.
Although its base data increased, the se-
ries fell 1.1 percentage points, and it re-
mains appraised as clearly contracting.
The three-month percent change in con-
sumer debt did rise slightly this month,
but it too remains appraised as clearly con-
tracting. A more marked increase is
needed before its status can be upgraded.

Overall, the leaders remain largely un-
changed from last month. Eighty percent
(eight out of ten) of the primary leading
indicators with apparent cyclical trends
are expanding — unchanged from last
month. At 75, the cyclical score, our purely
mathematical assessment of our twelve
leading indicators, is unchanged from last
month’s revised score. Both measures of

the leading indicators are well within the
range that indicates further expansion is
the most probable outcome over the next
several months.

All six of the primary roughly coinci-
dent indicators, which are series that have
cyclical trends roughly in line with the
trend of the overall economy, are clearly
expanding. Nonagricultural employment
increased by 262,000 jobs to a new high.
Manufacturing and trade sales also in-
creased to a new high, as did gross do-
mestic product. According to the Com-
merce Department’s advance estimate,
GDP increased at an annual rate of 4.2
percent in the first quarter of 1998. This
estimate will be revised twice before the
end of June, and the revisions are often
substantial.

The index of industrial production in-
creased for the second consecutive month
but this series is just shy of a new high.
There were no changes in either the rate
of personal income in manufacturing or
employment as a percentage of the work-
ing-age population. The ratio of employ-
ment to population remains at 64.11, close
to a record high. Overall, 100 percent (six
out of six) of the primary roughly coinci-
dent indicators with apparent cyclical
trends are expanding.

Among the primary lagging indicators,
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PRICE OF GOLD

1996 1997 —— 1998 ——
May 23 May 22 May 14 May 21

Final fixing in London $391.40 $342.75 $296.15 $300.60

Money Measures
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there was an upswing in the percent
change from a year earlier in manufac-
turers’ labor cost per unit of output. For
the first time since March 1994, labor costs
are increasing. This increase removed
doubt as to the series’ cyclical status. It is
now appraised as probably expanding.
This series is subject to regular and often
substantial revisions. In the recent past, it
has risen above zero — indicating that
labor costs are increasing — only to be
revised downward in later months.

Three other lagging indicators reached
new highs. The average duration of un-
employment (inverted) rose to 14.3
weeks, even though the base data did not
change. Manufacturing and trade inven-
tories and commercial and industrial
loans both increased and reached new
highs.

The composite of short-term interest
rates, which is the average of the rates on
one-month commercial paper and three-
month top-rated bankers’ acceptances, fell
slightly to 5.49 percent. The cyclical sta-
tus of this series remains indeterminate.

The ratio of consumer debt to personal
income continues to fall. Currently, debt
equals 17.4 percent of income. This fig-
ure includes credit-card debt, car loans,
student loans, and most other short- and
intermediate-term credit. It does not in-
clude home mortgages or other loans se-
cured by real estate. The ratio of consumer
debt to income remains appraised as
clearly contracting.

Overall, 80 percent (four out of five)
of the primary lagging indicators with ap-
parent cyclical trends are expanding. This

is five percentage points higher than last
month. Although inventories, commercial
loans, and the labor cost series have in-
creased, there is no evidence that bottle-
necks are a serious concern yet. This, along
with the strength of the leading indica-
tors, suggests the economy will continue
to expand into the third quarter of the year,
at least.

MZM as a Potential New
Leading Indicator

Two of our twelve primary leading in-
dicators, M1 and M2, measure the supply
of money. It may seem curious that there
is more than one estimate of the money
supply, but in fact there are more than
two. There is no standard definition of
“money,” or of which portion of financial
assets constitute money and which con-
stitute savings. Most money series are dif-
ferentiated by the degree of liquidity of
the assets included in the series. M1 mea-
sures the most liquid forms of money, i.e.
assets that are immediately acceptable in
transactions. M2 includes assets that are
less liquid. M2 includes all the compo-
nents of M1, plus other financial assets
that may not be immediately available for
transactions but can quickly be converted
into such. For example, bank certificates
of deposit are not included in M1 because
they cannot immediately be used for trans-
actions, but they are part of M2 because
they can quickly be converted to cash or
check.

As mentioned in several earlier reports,
we are looking for a replacement for M1
money supply and are focussing our at-
tention on a third measure of the money
supply, MZM. MZM is simply M2 money
supply less small time deposits plus insti-

tutional money market mutual funds (i.e.,
large money market funds that require a
minimum initial investment of $50,000).
All the financial assets comprising MZM
are redeemable at par on demand. In other
words, MZM consists of financial assets
that are or can easily be converted into
transaction balances without penalty or
risk of capital loss. Small time deposits
(which include certificates of deposit) usu-
ally carry a penalty for early withdrawal,
thus they are not included in MZM. Insti-
tutional money market mutual funds are
included because they can be converted
into currency or demand deposits without
penalty.

The accompanying chart shows that
movements in MZM track M1 fairly
closely. Since 1995, however, the two se-
ries have diverged, apparently due to the
increasing use of “sweep accounts” by
banks. These accounts enable banks to
shift depositors’ balances around in a way
that reduces the amount of non-interest
earning reserves the banks are required to
hold. Banks have been “sweeping” funds
from checkable deposits, which are in-
cluded in both M1 and MZM, into money
market deposit accounts, which are in-
cluded in MZM, but not in M1. This shift
of funds contributed to a decline in M1 in
recent years, thus giving a false signal of
a contraction in the business cycle. MZM,
however, includes both checking accounts
and money market deposit accounts, so it
is not affected by “sweep accounts,” and
it did not give a false signal.

Since it does not include certificates
of deposit, MZM also has an advantage
over M2. Unlike M2, MZM was not af-
fected by the recent shifting of balances
from certificates of deposit into bond
and equity mutual funds. Whether MZM
proves to be a reliable indicator of fu-
ture economic activity remains to be
seen. Other measures of money also
seemed useful when they were first de-
veloped but later became less so as a
result of financial innovation and chang-
ing regulations. For now, MZM seems
a more useful indicator than M1 and we
will continue to monitor it along with
M1 and M2. Presently, all three series
are trending upward, another indication
that the economy is likely to continue
to expand. ❑


