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RESEARCH REPORTS
Coming Effects of Current Events

During the past week, security and commodity mar-
kets have staggered under the burden of uncertainties
incidental to the gold clause decision now pending in
the Supreme Court. This situation will probably con-
tinue until the Court's findings are published. Although
this organization is hardly in a position to predict the
Court's decision, the case is of such great importance as
to warrant further consideration of the questions in-
volved.

The probable effects of a decision adverse to the
Government were discussed in last week's Bulletin but
we have discovered, since that time, what seems to be a
vital flaw in the case for the bondholders. In order to
grasp the principles involved, it is necessary to go back
to the fundamental relationships between the Constitu-
tion, the Congress, and the people of the United States.

It is axiomatic that the people as a whole are sov-
ereign; they are the court of last resort, in the long run.
This conception of their status seems to have been held
by those who adopted the Constitution of the United
States. Essentially, that document is a letter of instruc-
tion from the people to the Federal Government in its
capacity as an agent for the people. In the Constitution,
specific powers to be exercised in the interests of all are
granted to the Congress. Furthermore, this document
vests executive powers in the President and provides a
judicial body which is entrusted with the interpretation
of the letter of instruction, or Constitution, in order that
the principles specified by the people shall not be
violated by executive or legislative acts.

Congress apparently has the responsibility of an
agent and is required to act in accordance with the
specific written instructions found in the Constitution
of the United States. Congress must carry out these
instructions without exceeding the authority which they
contain, and of course the legislative body may not alter
the instructions supposed to guide it.

In Section 8 of Article 1, the Constitution, the people
have specifically decreed that the Congress shall have
power, among other things:

"5. To coin money, regulate the value thereof,
and of foreign coin, and fix the standard of
weights and measures."

and in the same section the Congress has likewise been
given power as follows:

"18. To make all laws which shall be necessary
and proper for carrying into execution the fore-
going powers and all other powers vested by the
Constitution in the Government of the United

States, or in any department or officer thereof."
The people have also seen fit to prohibit the exercise

of certain powers by the states. In Section 10 of Article 1
there is the following restriction:

" 1 . No state shall . . . pass any law . . . im-
pairing the obligation of contracts, . . ."

This power, although specifically denied to the states,
has not been denied to the Congress of the United States,
at least, not directly.

The Tenth Amendment to the Constitution reserves
to the people of the country all powers which are not
specifically delegated:

"The powers not delegated to the United States
by the Constitution, nor prohibited by it to the
states, are reserved to the states respectively, or
to the people."

Since the people have chosen to prohibit the impairment
of contractual obligations by the states of the Union,
this is obviously one of the powers reserved to the people.
However, it is not a power specifically denied to the
Congress of the United States.

The right of Congress to enter into contractual ob-
ligations is one of the implied powers, but it may be
exercised only in connection with the specific powers
which imply the necessity for so doing. Congress has
no authority from the people to enter into any and all
contractual obligations. Therefore, Congress can make
a contract binding upon the people only when necessary
for the exercise of specific powers granted in the Con-
stitution. Obviously, Congress cannot create contractual
obligations limiting or otherwise altering the specific
powers granted by the people. If this were possible,
Congress would no longer be the agent, but would have
assumed the role of principal.

In making its decision, the Supreme Court must con-
sider two basic questions of fact rather than law. These
questions are: (1) Under the changed circumstances of
the past few years, have existing contractual obligations
actually impaired the power of Congress to regulate the
value of money and foreign coin; and, (2), was the
action taken by Congress only that which may reason-
ably be considered necessary to the exercise of its specific
powers? If the answers to these questions are in the
affirmative, contracts containing the gold clause would
seem to be voidable by the Congress, under the condi-
tions stated.

The indisputable fact of changing circumstances must
carry great weight. Contracts, both public and private,
which at first had no effect on the powers of Congress,
might conceivably become a formidable barrier to the
unrestrained exercise of such powers. In that event, it
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may be urged that Congress would be derelict in its
duty if it failed to act with a view to retaining its powers.

Taking into consideration economic conditions at the
time of the abrogation of the gold clause, and consider-
ing the changes which have resulted since that date, the
action of Congress may appear to have been a wise use
of implied powers. Certainly, most authorities will
agree that abrogation of the gold clause was a necessary
step in any attempt to regulate the value of United States
money and foreign coin. It may not be wise to make
such attempts, but the people have granted Congress the
power of trying, nevertheless.

The Gold Clause Decision as a Crisis

During the last three years, economic crises have
occurred with such frequency as to invite a somewhat
calloused attitude toward them. Only two years ago
we were approaching the bank holiday crisis which to
many seemed the demise of our modern economic system.
The financial panic of 1929, Britain's abandonment of
the gold standard in 1931, our bank holiday, and other
shocks which accompanied the depression are now little
more than a vague memory in a changing world. An
examination of business trends immediately following
each of these "crises" shows that an upturn of greater
or less proportion usually occurred.

Even in the case of the bank holiday in which the
collapse of the banking system was more complete than
generally anticipated, its having been brought to a head
created a feeling of relief which permitted a vigorous
subsequent rise in business.

If there is a decision within the next few weeks up-
holding the Government's abrogation of the gold clause,
we confidently expect that business sentiment will im-
prove and that there will be a continuation of the rising
trend in industrial production which has been evident
since the latter part of October of last year.

The Social Insurance Program

The program of unemployment and old age insur-
ance apparently contemplated by the Administration was
not greatly clarified by the President's message. The
cost of a broad program of social protection piled upon
a huge unemployment relief burden constitutes a further
ultimate, if not immediate, threat against corporation
profits. Increased burdens of taxation have already
made themselves felt to the extent that a restoration of
business activity to pre¯ depression highs would by no
means restore to industry as a whole its former net
earning capacity. If the President and Congress will
limit social legislation during this session to some mod-
erate form of unemployment and old age insurance,
they will be making a real contribution to business
recovery.

The Securities Act Clarified

While the Securities Act of 1933 is still a strong
deterrent to new financing and refunding operations, the
recent clarification of its provisions may open up pos-
sibilities of at least a moderate volume of refunding
operations.

It is of interest to note that, since the Security and
Exchange Commission promulgated its simplified form
for the registration of new securities, the Standard Oil
Company of New Jersey has filed a notice of intention
to issue $10,000,000 of capital stock for purchase by its
employees. It will be remembered that this corporation
last year financed a refunding operation of $90,000,000
largely by means of bank loans because it was not

feasible at that time to comply with the requirements
of the Securities Act.

If impediments which the Government has placed in
the way of obtaining new capital by industry have in
large measure been removed, it will make possible ex-
pansion of the capital goods industries which have oper-
ated on a sub-normal basis during the course of the
depression.

Supply, Demand, and Prices

Business activity has been making gratifying gains
from week to week during the past three months. Al-
though there has been no slackening in the improvement
to date, some hesitation may be experienced pending
the decision of the Supreme Court in the gold clause
case. Lack of confidence in the security markets and
commodity prices, if continued for any length of time,
ultimately exerts some depressing influence on the rate
of business activity. If such a temporary let-down occurs
it will probably be limited in extent and will be suc-
ceeded by sharp increases in the event of a decision
favorable to the Government by the Supreme Court.

Supply

Basic indexes of production continue to show a vig-
orous upward trend. Supported chiefly by the auto-
mobile industry, operations in the steel industry con-
tinue to rise. Output has now reach 49% of capacity
as compared with 44½% last week, with steel scrap
prices again above those of last week. Continued opera-
tions at this rate will enable many companies to operate
on a profitable basis. Electric power production figures
are especially encouraging. The 1,773,000,000 kilowatt
hours produced last week exceeded production in the
second week of January, 1929, and came within 2½%
of the record high for this period made in 1930. There
is no indication, however, that low inventories have been
increased substantially. Supply seems to be lagging
behind, even now.

Demand

That demand has been augmented during the last
few weeks is evidenced by a number of reports coming
to the attention of this organization. Orders on hand
for early deliveries of machine tools are in larger volume
than in any previous year since the depression began.
Retail volume is well sustained and the absence of dis-
tress sales is a marked feature. In some cases, stocks
are too low for the provision of satisfactory assortments,
even for clearance sales.

Prices

For the immediate future, the gold clause decision
is all-important. However, it seems certain that a de-
cision adverse to the Administration will be met by
emergency legislation and a Constitutional amendment
if necessary. In this connection, it may be noted that
the Institute is attempting to state herein, not what should
be done, but what probably will be done.

In spite of existing uncertainties, we believe that
forward commitments should be made. It seems most
probable that sharp upward movements will follow
either the Supreme Court's decision, or subsequent Con-
gressional action if the decision is adverse to Adminis-
tration interests.
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