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The death of a loved one is an event that often 
leaves family members confused and emotionally 
drained. During this difficult time, the last things 
anyone wants to think about are the details associ-
ated with settling an estate such as organizing the 
funeral, contacting beneficiaries, filing tax returns 
for the estate, filing insurance claims, or distributing 
assets to heirs. Yet responsibilities such as those are 
exactly what you will face if you are the personal 
representative of an estate.

A personal representative of an estate is an 
executor, administrator, or anyone who is in charge 
of the decedent’s property. This may be a spouse, 
an adult child, or someone close to the family of 
the deceased. Generally, an executor (or execu-
trix) is named in a decedent’s will to administer the 
estate and distribute properties as the decedent has 
directed. An administrator (or administratrix) is 
usually appointed by the court if no will exists, if 
no executor was named in the will, or if the named 
executor cannot or will not serve. The primary du-
ties of a personal representative, whether he or she 
is appointed in the will or otherwise, are to collect 
all the decedent’s assets, pay debts and taxes, and 
distribute the remaining assets to the heirs or other 
beneficiaries. 

How To Settle An Estate
by Marla Brill*

The responsibilities of serving as an estate’s per-
sonal representative or executor may seem over-
whelming at first, particularly in the beginning. Yet 
despite what may seem like an onerous task most 
people find that, with some help from outside profes-
sionals such as attorneys and accountants, they can 
manage to perform the duties required of a personal 
representative. 

More burdensome, perhaps, are the family 
squabbles and hurt feelings that sometimes surface 
after a loved one dies and inheritors (or those who 
feel they should have been included in that group) 
are left to iron out the “who gets what” details of 
the estate. In some cases, the emotional aftermath 
of those disputes will last long after the executor’s 
duties have been fulfilled.

While it may be difficult to avoid family discord, 
being prepared and knowing what you will need to 
do beforehand in order to settle the estate will help 
you carry out duties effectively. This article is not 
intended to replace the expertise and experience 
of estate attorneys or tax accountants, nor does it 
cover all of the issues you may confront. Even if you 
plan to handle many of the details yourself, you will 
likely need professional assistance at some point. In-
stead, the goal here is to provide a detailed checklist 
for those charged with settling an estate, as well as 
relevant guidance for carrying out the wishes of a 
deceased loved one, perhaps a family member, under 
what are likely to be stressful circumstances.

Efforts for the first few weeks after someone 
dies, including those listed below, will focus on 
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immediate concerns.
Notify Relatives and Friends

The obvious first candidates for a phone call or 
e-mail are close relatives and friends of the deceased 
that you know of, as well as individuals you find in 
an address book or in a “friends” e-mail list. You 
can ask those whom you contact to get in touch 
with others who they may think would want to be 
notified. 

Later, you will also need to notify utilities, the 
post office, credit card companies, the Social Se-
curity Administration, pension providers, banks, 
brokerages, and businesses or government agen-
cies the deceased had dealings with.

Make arrangements to continue essential utili-
ties, such as the delivery of heating oil for winter. If 
you don’t live nearby, you should arrange for pet or 
yard care and stop newspaper and mail deliveries so 
that the residence appears occupied. Ask a neighbor 
to make sure the home and vehicles are securely 
locked. Change the locks on the house as soon as 
possible. Gather up all electric garage door openers 
and shut off or disconnect the system. 

When you contact friends or relatives, they may 
bring up the topic of stopping by the house to collect 
items such as mementos or jewelry that they believe 
the deceased would want them to have, or to retrieve 
securities left in a safe deposit box. Do not let them 
do so at this point. As an executor, it is your duty 
to safeguard all assets until it is made clear by the 
will or other documentation how the inheritance is 
to be distributed. 

Locate and Review Important Documents
It is very likely that you may have discussed 

where important documents and papers are located 
with a loved one before he or she died. If not, check 
around the house for any evidence of contact with 
an attorney who may have a copy of the will, such 
as a check stub or name in an address book. You 
can call local banks where the deceased may have 
had accounts to see if there is a safe deposit box that 
might contain these documents—but you probably 
will not be able to access such boxes, because they 
are often sealed as soon as the bank learns of the 
owner’s death. (For this reason, you should never 

keep your will in a safe deposit box.) 
Aside from a will, other important documents you 

will want access to are bank and brokerage account 
statements, old tax returns, divorce papers, insur-
ance policies, real estate deeds, tax returns, pension 
benefit papers, checkbooks, credit card statements, 
and registration papers for vehicles or boats.

Check the statements from financial institutions 
(banks, brokerages, etc.) to see if any accounts were 
used to make automatic bill payments (telephone, 
cable, etc.) or to receive direct deposits (wages, So-
cial Security, pension benefits, veteran’s benefits, 
etc.). If so, check with the institution to see if these 
payments will still be processed. Sometimes an ac-
count number has to be changed when ownership 
changes, even if it is a joint account passing to the 
surviving owner of the account. This may mean that 
checks and debit cards tied to the old account can no 
longer be used and automatic payments and deposits 
will no longer process. 

In some cases the deceased may have created 
a living trust that allows the grantor to maintain 
control of the assets while he or she is alive, and 
survivors to avoid probate at death. If that is the 
case you will need to locate the trust document, 
which contains the terms of the trust and names 
beneficiaries. If you are named as successor trustee 
you control the trust when the person who created 
it has died, and your responsibilities will be similar 
to those of an executor.

Plan the Funeral 
Sometimes, surviving family members will 

know about the deceased person’s funeral prefer-
ences either because they were stated in the will, in 
other written form, or because of discussions prior 
to death. Documentation providing evidence of 
prepaid burial plans or burial plot ownership may 
also provide some guidance. If the deceased was a 
veteran, he or she is entitled to a free burial in a na-
tional cemetery or a grave marker. Call the regional 
Veterans Office in your area at 1-800-827-1000 for 
more details. 

The funeral home will shepherd you through the 
process by collecting the body, sheltering it until 
the funeral service or memorial, preparing notices, 
and coordinating arrangements with the cemetery. It 
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will also secure the necessary permits and copies of 
death certificates, which serves as official evidence 
of death. It is a good idea to obtain at least ten of 
these, since you will need them to claim benefits or 
property such as payable-on-death bank accounts, 
Social Security, and life insurance proceeds. You 
will also need them when you transfer the title to 
stocks, bonds, or financial accounts that were held 
jointly and are passing to the surviving joint owner, 
and when you notify pension plans to stop benefit 
checks. 

Although thinking about the cost of the funeral 
and discussing prices with the mortuary may sound 
callous, it is something that family members will 
need to do. There is a lot at stake because a tradi-
tional funeral typically costs about $6,000, and may 
run well over $10,000. It is also probably a good 
idea to contact more than one mortuary, since price 
differences for similar services can be hundreds, and 
sometimes thousands, of dollars. Do not be afraid 
to ask questions. The Funeral Rule, enforced by the 
Federal Trade Commission, requires funeral direc-
tors to give you itemized prices in person and, if 
you ask, over the phone. 

A casket is usually the single most expensive 
item, often costing $2,000 or more. You can pur-
chase a casket from the funeral home, or from an 
outside provider. By law, the funeral provider may 
not refuse, or charge a fee, to handle a casket pur-
chased elsewhere. Many funeral homes require em-
balming if you are planning a viewing or visitation. 
But embalming, which generally costs from $300 to 
$700, is generally not necessary if the body is to be 
buried or cremated shortly after death. Cremation 
will cost much less, usually no more than $500, plus 
some additional fees associated with transporting 
and handling the body. The funeral industry has long 
charged high markups for caskets and urns, but they 
can now be purchased at substantially lower prices 
over the Internet.

In some states there is the legal presumption that 
funeral expenses are chargeable to the estate of the 
deceased. The reason for this rule is that public 
policy requires that the body be disposed of as 
speedily as possible. As a result, funeral directors 
usually require a written authorization before pro-
ceeding with the funeral arrangements, and funeral 

expenses have priority over most other debts in the 
settlement of an estate.

Take Care of Immediate Tax Issues
The first action you should take with regard to 

taxes is to apply for an employer identification 
number (EIN) for the estate, which will serve as 
its tax identification number. You should apply for 
this number as soon as possible because you need to 
enter it on returns, statements, and other documents 
that you file concerning the estate. You can get an 
EIN by applying online at www.irs.gov/businesses 
or by calling 1-800-829-4933. If interest or divi-
dends are payable to the estate, you will need to give 
this number to the bank, brokerage firm, or other 
payer. On the other hand, if interest or dividends are 
payable to a surviving joint owner, the survivor’s 
identification number must be provided to the bank 
or brokerage firm. Bank accounts, stocks, bonds, 
brokerage accounts, etc., held by spouses in joint 
tenancy with right of survivorship are not relevant 
with regard to Federal estate taxes, since no tax is 
due on spousal legacies. 

Tax returns you may need to file later will in-
clude: 

• A final federal and state income tax return 
if the deceased had a minimum amount of 
income in the last calendar year he or she 
lived. 

• A federal and state income tax return for 
the estate if the estate receives more than a 
minimum amount of income—for example, 
if the estate must go through probate and the 
estate account collects interest for several 
months. 

• A federal estate tax return if the estate exceeds 
$2 million in 2007 or 2008, or a state tax return 
if a federal return was filed or the state has an 
estate tax.

For more information on filing requirements and 
deadlines, and a detailed discussion of the duties of 
a personal representative with regard to the tax laws, 
consult IRS Publication 559, Survivors, Executors, 
and Administrators. All IRS forms and publications 
are available at www.irs.gov/formspubs or by call-



4

ing 1-800-829-3676.
Take Stock of Assets, Liabilities, and

Survivor Benefits 
Ideally, the person whose estate you are handling 

drew up a list of assets along with where they can 
be located and how you can access them. These as-
sets will typically include real estate, life insurance, 
savings accounts, retirement accounts, securities, 
jewelry, cars, and other items. You will need to get 
a professional appraisal for assets that do not have 
an obvious value, such as a stamp or art collection. 
Don’t forget to include money that is owed to the 
decedent, such as loans or a final paycheck, as you 
gather assets. 

Try to locate recent income tax returns, as these 
will often show dividend and interest payments 
and which accounts they came from. Look through 
cancelled checks and speak with the benefits depart-
ments of former employers to ascertain if there was 
any life insurance coverage. Check e-mails care-
fully, as many individuals no longer receive paper 
statements from banks and brokerage firms. Make 
an inventory list of all assets once you have located 
and valued them. 

Ask brokers and investment advisors to give you 
a “date-of-death valuation” of stocks, bonds, and 
other financial assets. This will help you figure out 
the total value of the estate and will also be useful 
to heirs in calculating their basis (i.e., their invest-
ment in a property for tax purposes) when they sell 
inherited property. 

Review the deceased’s bills, debts, and any other 
claims against him or her. As a personal representa-
tive, you are not responsible for paying creditors of 
the decedent, or for estate expenses or taxes, from 
your own funds. However, you are responsible to 
use all estate assets to pay all valid debts of the 
decedent and expenses of estate administration 
before the ownership of any asset is distributed 
from the estate. In doing this, you should keep all 
documentation, including any contracts, receipts, 
and bills.

In general, a deceased may die leaving “secured 
debt” (meaning debt secured by a lien against an 
asset (such as a car or home)) or “unsecured debt” 
(such as credit card balances). If the cash or other 

liquid assets in the estate are insufficient to pay all 
debts (secured and unsecured), then a determina-
tion must be made as to which assets are going to 
be used to pay which debts. This determination 
may depend upon whether the deceased left any 
direction in his or her will. For example: “All 
debt shall be paid from my residuary estate and 
all assets shall be distributed from my estate free 
of liens.” Or, “Any debt secured by an asset in my 
estate shall be paid from the proceeds of the sale 
of that asset.” 

Note that if the deceased died owning an account 
jointly with another, the surviving joint owner is not 
obligated to use that account balance to pay debts 
of the decedent or expenses of administration, un-
less there is clear evidence that the joint ownership 
was established for convenience only and not with 
the intention that the surviving joint owner own 
the account balance outright on the death of the 
deceased. Without that clear evidence, the surviv-
ing joint owner’s “survivorship right” prevents the 
deceased’s creditors and estate from recovering 
against that account balance.

In many cases, survivors will want to begin 
collecting life insurance proceeds, pension checks, 
and other forms of income they are entitled to as 
soon as possible. The executor is not in charge 
of insurance policies, so named beneficiaries 
can deal directly with the insurance company to 
collect proceeds. Life insurance benefits may be 
available through individual policies, group cov-
erage obtained from employers, unions, or other 
organizations, or through coverage provided to 
veterans. 

Certain family members, including spouses or de-
pendent children may be entitled to monthly Social 
Security survivor’s benefits, as well as a one-time 
lump sum payment of $255. To apply, they should 
go to the local Social Security office, which can be 
located by calling 1-800-772-1213 or visiting the 
Social Security web site at www.ssa.gov. Do not 
cash any checks received for the month in which the 
former Social Security recipient died or thereafter. 
Also look for evidence of a government or corporate 
pension, and find out what benefits survivors are 
entitled to. You can obtain retirement information 
for Federal jobs from the Office of Personnel Man-
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agement (OPM) at 1-888-767-6738.
File the Will

Each state requires that the will of a deceased 
person be filed with the court having jurisdiction 
as soon as possible if there is sufficient property to 
require administration. The minimum amount var-
ies among states, but it must be within a “reason-
able time.” The person having custody of a will is 
usually the one charged with the responsibility of 
filing it, and will be criminally liable if he or she 
willfully neglects to do so. More information on the 
procedure for filing the will can be obtained from 
the probate court of the county where the deceased 
was domiciled. 

Distribute Bequests to Beneficiaries
Property may be distributed by the executor as 

the will directs only after all claims, debts, and ex-
penses have been paid. This may be relatively easy 
or extraordinarily difficult, depending on the number 
of heirs, the type of property left behind, and the 
amount of planning the decedent did. 

Inheritors often wish to know if an estate will 
need to go through probate, a court-supervised 
gathering and distribution of assets. The process is 
generally not as onerous as many people believe, 
and in many instances it may not be necessary at 
all. Property that the deceased owned with a spouse 
or other person in a manner that confers automatic 
ownership to the surviving owner generally does not 
need to go through probate. This includes any prop-
erty held in joint tenancy, payable-on-death bank 
accounts, or bonds held in co-ownership form. In 
many jurisdictions the title to property held by the 
entirety automatically vests in the survivor at the 
death of the first to die. 

Clearing title to an automobile is handled some-
what differently in various states. If the automobile 
is carried in the name of the husband and wife by 
the use of the word “or,” a joint tenancy of loose 
type exists. In some states the joint owner who sur-
vives the other, acting alone, can transfer the car at 
any time. The process may be more complicated in 
other states, or when the automobile is carried in the 
name of the deceased spouse alone. Full information 
with respect to local procedure may be obtained by 

a visit to the nearest office of the state department 
of motor vehicles.

Property that passes to a survivor named as a 
beneficiary—in a retirement account or life insur-
ance policy, for example—also does not need to pass 
through probate court. On the other hand, probate 
may be required when inheritors are not named as 
co-owners or beneficiaries, or if there was no will. 
Even if an estate does not require probate, you 
may wish to consider the court-supervised process 
anyway if beneficiaries are likely to squabble and 
you want some outside intervention, or if creditors 
with substantial claims against the estate are likely 
to be an issue. 

If no will exists and there is some question as to 
who is supposed to receive property, “intestate suc-
cession” laws guiding the distribution of property 
to relatives will apply. In the absence of a will, a 
probate court will appoint an administrator, usually a 
family member, to perform the duties of an executor. 
Generally, only spouses and blood relatives can in-
herit under intestate succession laws, although a few 
states now recognize surviving same-sex partners. 

Should You Accept the Job?
As a personal representative, you may not “self-

deal” or give anyone preferential treatment during 
the distribution process, regardless of whether or not 
the estate goes through probate. Actions that might 
be interpreted as self-dealing include lending your-
self money from the estate, or giving close family 
members such as spouses or children preferential 
treatment. 

Beyond following an impartial course of action, 
you should be aware of duties related to safeguard-
ing the estate. Although you are not responsible for a 
poor return on estate investments in most cases—for 
example if the value of the stocks and bonds in the 
estate decrease because of a broad market downturn 
during the settlement process—putting estate assets 
into speculative, risky investments that lose a lot of 
money could trigger liability issues. 

You must also make sure that assets, such as 
the home and personal property, are adequately 
insured. If you neglect to pay an insurance bill and 
the deceased’s home suffers serious damage, you 
may be held liable by the beneficiaries. You can also 
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be held responsible for penalties resulting from any 
estate taxes that were not paid in a timely manner. 
Remember that as personal representative, you are 
charged with preserving estate assets until they are 
distributed to heirs and fulfilling responsibilities 
with regard to tax reporting. 

Given the responsibilities and potential liabilities 
of being an executor, it is prudent to think carefully 
before accepting the role. If an estate is relatively 
small, does not face complex tax issues, or is being 
inherited by one or two people who are unlikely to 
have any major disagreements, you may be able to 
perform duties capably with a reasonable amount 
of effort. If it is larger and more complex, or there 
are family members involved who will likely argue 
with you and second-guess your decisions, the task 
will likely be much more burdensome and time-
consuming. Consider who will assume the mantle 
of executor if you do not, and whether that person is 
someone who could carry out the deceased’s wishes 
in an impartial and effective manner.

A question that commonly arises is whether to 
seek the assistance of an attorney. It is possible to 
act as the administrator or executor of an estate 
without the assistance of an attorney if the estate 
is relatively simple and probate is not necessary. 
Unless the surviving spouse or some member of 
the family is capable of preparing the necessary 
petitions and reports, it will be best to engage an 
attorney from the beginning if the estate is large, 
if a will is complicated, or if litigation is probable. 
Many times, the personal representative will return 
to the lawyer who drew the will and who ordinarily 
is the most familiar with the decedent’s affairs. 

Hiring an attorney need not be an all-or-nothing 
proposition. For example, you can ask the attorney 
or an accountant to take on certain tasks, such as 
preparing an estate tax return or probate docu-
ments, or looking over documents you have filled 
out yourself. The lawyer will typically charge an 
hourly rate, which can be paid out of the estate. It is 
a good idea to ask for a written fee agreement that 
states the hourly rate, an estimate of the number of 
hours that will be needed to complete the work, and 
billing dates. 

If you do agree to become the executor, it is 
reasonable to ask the person who has named you 

to organize his or her finances to the greatest extent 
possible. At the least, you should have access to a 
written will, a list of assets and debts and where they 
can be located, and documents such as tax returns 
and insurance policies. If information is stored on a 
computer, ask about passwords that may be neces-
sary to access documents and records. 

Longer-Term Considerations
Although you are not responsible for providing 

tax advice to heirs after the distribution of assets, 
they may still look to you for some guidance. You 
will also need to become familiar with these issues 
if you are a beneficiary or inheritor as well as an 
executor. 

To sell inherited property you need to know how 
to calculate your cost basis. Generally, your basis in 
property you inherit is either its fair market value on 
the date of the individual’s death, or the fair market 
value on the alternate valuation date the personal 
representative can elect. The latter option is some-
times preferable if the value of the estate is lower on 
the chosen date. If the property was owned jointly 
with another person, generally only the share owned 
by the deceased is included in the estate, and only 
the basis of that share will be adjusted at death. For 
property held jointly by a married couple (a com-
mon arrangement), only one-half of the property is 
included in the gross estate of the deceased spouse, 
and usually only the basis of that half is adjusted at 
death. In community property states, however, the 
rules are different. For more information, see IRS 
Publication 551, Basis of Assets. 

In any case, the special treatment of inherited as-
sets is called the “stepped up” basis rule and repre-
sents a significant tax break for inheritors. If someone 
purchases stock for $10,000 and sells it for $25,000, 
the taxable gain ($15,000) is based on the original 
$10,000 purchase price. However, if someone inher-
its stock that the decedent bought for $10,000, the 
cost basis for tax purposes would generally be the 
value at the date of death, not the original purchase 
price. This treatment essentially wipes out any tax 
on the gains accumulated before death.

Retirement Accounts
Retirement plans such as a traditional IRA and 
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401 (k) accounts are subject to different tax rules 
than other types of property and are generally not 
eligible for using the step up in cost basis. Instead, 
distributions to heirs are taxable at ordinary income 
rates (assuming that the deceased funded the plan 
with pre-tax dollars, which is usually the case). 
Roth IRAs are subject to yet another set of rules. 
Because contributions were made with money that 
had already been taxed, withdrawals of those con-
tributions made by heirs are not subject to tax. If the 
contributions have been in the account for at least 
five years, the earnings attributable to them are also 
not taxed. For more information, see IRS Publica-
tion 590, Individual Retirement Arrangements.

There are ways for spouses and other inheritors 
to minimize the impact of taxes on traditional IRAs 
and 401(k) plans by taking advantage of tax-deferred 
growth and making only the minimum required 
distributions, which are based on the inheritor’s 
life expectancy and relationship to the decedent. 
This makes it possible to stretch out payments for 
many years, or in the case of young individuals, 
even decades. 

The Pension Protection Act, which became law 
at the start of 2007, makes it easier for non-spouse 
beneficiaries to take distributions from employer-
sponsored retirement plans. Before the act became 
effective, those beneficiaries could not roll over an 
inherited 401(k) into their own IRAs, as spouses 
could. Instead, they had to withdraw the money in 
a lump sum, usually within five years of the plan 
owner’s death. Starting in 2007, children, unmar-
ried partners, and other non-spouse inheritors can 
transfer inherited 401(k) plans to inherited IRA ac-
counts, and make withdrawals based on their life 
expectancies thereafter. 

To preserve their distribution options, inheritors 
must make certain decisions within nine months 
of the date of death of the original account owner. 
Because the distribution options for various types 
of retirement plans can be confusing, you and any 

other heirs should consult a tax professional well 
before then. 

Winding Up
The “winding up” process of settling an estate 

may continue for some time, especially where legal 
causes of action survive the deceased and accrue 
to the estate. For example, the estate may be liable 
from some action of the deceased, or the estate may 
have to sue or continue in a court action on behalf 
of the deceased. The executor or administrator is 
responsible for distributing the assets of the estate 
in a timely manner, usually within a year. If the time 
limit, usually set by statute, is exceeded, the assets 
accrue interest, payable to the beneficiaries. 

It is not always advisable to settle the estate as 
quickly as possible, and sometimes there are cir-
cumstances making a delay in closing advisable. 
For example, if children who are beneficiaries are 
about to become of age, it may be less troublesome 
and less expensive to continue the administration 
rather than arrange guardianships for their proper-
ties. Moreover, there may be property in the estate 
sold so that proceeds can be delivered instead of 
delivering undivided ownership in real estate or 
other property that is not easily divisible. 

Last, a few necessary cautions are in order. 
Confidence men and other shady characters spe-
cialize in imposing on bereaved persons. They 
follow the newspaper reports of deaths and glean 
all subsequent information regarding estates and 
beneficiaries. Then by a systematic and carefully 
planned campaign they seek to relieve, in one way 
or another, the beneficiary of the property inherited. 
Thus, it is especially important to investigate care-
fully all new “friends” who appear shortly after the 
news of a death or inheritance becomes known. 
New friends who profess an unaccountable desire 
to assist with private affairs should be investigated 
thoroughly before they are trusted with confidences 
and confidential or financial material. 
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